OPINION 


OB' 


MR.  JUSTICE  GRIER, 

IN  THE 

NEWARK  BRIDGE  CASES, 


DELIVERED  IN  THE 

CIRCUIT  COURT  OR  THE  U.  S., 


For  the  District  of  New  Jersey, 


Trenton,  Septembei'  33,  1857. 


NEWARK,  N.  J. : 

PRINTED  AT  THE  DAILY  ADYERTISEE  OFFICEi 

1857. 


3  '  : 


fi  if 


♦  Digitized  by  the  Internet  Archive  v 

in  2018  with  funding  from  ^  ^ 

This  project  is  made  possible  by  a  grant  from  the  Institute  of  Museum  and  Library  Services  as  administered  by  the  Pennsylvania  Department  of  Education  through  the  Office  of  Commonwealth  Libraries  ^ 


k* 

% 

y- 

‘-1 

1  v 

••  c.  • 

* 


O  f ; 


M-, 


;  ^ 


\  . 


https://archive.org/details/opinionofmrjusti00grie_0 


CIRCUIT  COURT  OF  THE  UIsITED  STATES, 


FOR  THE  DISTRICT  OF  NEW  JERSEY. 

- - - 

SEPTEMBER  TERM,  1857.  IN  EQUITY. 

Charles  E.  Milnok  ts.  The  N.  J.  R.  R.  &  T.  Co.,\ 
and  The  Proprietors  of  the  Bridges  over  J 
Passaic  and  Hackensack.  # 

William  L.  Suardlow  vs.  The  same.  f  On  Bills  for  Injunction 

\  against  the  Erection  of 

David  Bigelow  vs.  The  same.  I  certain  Bridges. 

Charles  E.  Milnor  ts.  Newark  Plank  Road  V 
AND  Ferrf  Co.  and  The  Proprietors,  &c.  \ 

William  L.  Shardlow  ts.  The  same.  y 


OFIlSriON. 

Grier,  J.  The  object  of  these  five  several  bills  is  to  obtain 
injunctions  prohibiting  the  erection  of  certain  bridges  over  the 
Passaic  river.  One  of  these  is  proposed  to  be  erected  at  a  point 
called  the  Commercial  Dock,  in  the  city  of  Newark,  by  the 
New  Jersey  Kailroad  and  Transportation  Company.  The 
other  by  the  Newark  Plank  Road  Company,  near  the  mouth  of 
the  Passaic  river,  and  some  two  and  a  half  miles  below  the 
wharves  of  the  port  of  Newark.  The  erection  of  these  bridges 
is  authorized  by  the  Legislature  of  New  Jersey.  They  are 
required  to  have  pivot  draws  leaving  two  passages  of  sixty-five 
feet  each,  for  the  passage  of  vessels  navigating  the  river  or  har¬ 
bor.  The  first  of  these  bridges  is  required  in  order  to  avoid 
certain  curves  in  the  railroad  where  it  passes  through  Newark, 
and  to  make  it  straight.  The  other  to  accommodate  the  large 
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and  increasing  commerce  ])etween  the  cities  of  New  York  and 
Newark,  on  the  plank  road  connecting  the  lower  end  of  New¬ 
ark  with  Jersey  City. 

It  will  not  be  necessary  to  a  ])ro})er  consideration  of  the  sey- 
cral  questions  affecting  the  decision  of  these  cases,  to  giye  an 
abstract  either  of  the  ])leadings  or  of  the  testimony.  AV'here 
opinions  are  received  in  evidence  there  can  be  no  restraint  iis 
to  quantity.  Such  testimony  is  always  affected  by  the  feelings, 
])rejudices  and  interests  of  the  witnesses,  and  is  of  course  con- 
tradictor}^  A  skipper  will  pronounce  every  bridge  a  nuisance, 
while  travellers  on  plank  or  rail  roads  will  not  think  it  proper 
that  their  persons  or  property  should  be  subject  to  delay  or  risk 
of  destruction,  to  avoid  an  inconvenience  or  slight  impediment 
to  sloops  and  schooners  ;  owners  of  wharves  or  docks  who  may 
api)rehend  that  their  interests  may  be  affected  by  a  change  of 
location  of  a  bridge,  are  unanimous  in  their  opinion  that  pub¬ 
lic  improvement  had  better  be  arrested  than  that  their  interests 
should  be  affected.  In  this  conflict  of  testimony  and  discord¬ 
ant  opinion,  we  shall  not  stop  to  make  any  invidious  compari¬ 
sons  as  to  the  credibility  of  the  witnesses,  but  assume  such  facts 
as  we  believe  to  be  proven,  without  attempting  to  vindicate  the 
propriety  of  our  assertions. 


1.  The  first  of  the  three  great  questions  so  ably  discussed  by 
the  learned  counsel  in  these  cases,  is  briefl}^  and  lucidly  stated 
in  the  following  propositions  which  comjdainants  have  en¬ 
deavored  to  establish : 

1st.  “  That  the  Passaic  river  is  a  public  highway  of  commerce, 
which  under  the  Constitution  of  the  United  States  hi\s  been 
regulated  by  Congress.” 

2 1).  “  That  the  free  navigation  of  the  Passaic  river  as  a  com¬ 
mon  highway  having  been  established  by  regulation  of  Con¬ 
gress,  and  1)}^  compact  between  the  States,  it  cannot  lawfully  be 
obstructed  by  force  of  any  State  authority  or  Legislation.” 
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8d.  “The  bridges  proposed  to  be  erected  by  the  New  Jersey 

Kailroad  Company  and  Plank  Koad  Company  will  be  each  an 

obstruction  to  the  free  navigation  of  the  Passaic  river,  and  pub- 

\ 

lie  nuisances.”  V 

“  Consequently,  this  court  will  enjoin  their  erection  on  com¬ 
plaint  of  any  injured  party.” 

So  far  as  these  propositions  involve  the  facts  of  the  case,  we 
find  them  to  be  as  follows : 

The  Passaic  is  a  river  having  its  springs  and  its  outlet  wholly 
within  the  State  of  New  Jersev. 

t/ 

Though  a  small  and  narrow  river,  it  is  navigable  for  sloops, 
schooners  and  the  smaller  classes  of  steamboats,  as  far  as  the 
tide  flows,  some  miles  above  hiewark.  At  the  upper  end,  and 
above  this  citv  there  are  several  bridges  with  small  draws  and 
difficult  to  pass.  Tliese  were  all  erected  by  authority  of  the 
State,  and  one  of  them  more  than  fifty  years  ago.  The  city  of 
Newark  has  been  made  a  port  of  entry  by  act  of  Congress,  has 
some  little  foreign  commerce,  and  some  with  ports  of  other 
States.  Being  in  fact,  but  a  manufacturing  suburb  of  New 
York,  much  the  largest  portion  of  her  commerce  is  with  that 
city,  and  carried  on  the  rail  and  plank  roads  connecting  them. 

That  the  proposed  bridges  will,  in  some  measure,  cause  an 
obstruction  to  the  navigation  of  the  river,  and  some  incon¬ 
venience  to  vessels  passing  the  draws,  is  certainly  true.  Every 
bridge  may  be  said  to  be  an  obstruction  on  the  channel  of  a 
river,  but  it  is  not  necessarily  a  nuisance.  Bridges  are  high- 
w'ays  as  necessary  to  the  commerce  and  intercoui’se  of  the  pub¬ 
lic  as  rivers.  That  which  the  public  convenience  imperatively 
demands,  cannot  be  called  a  public  niusance,  because  it  causes 
some  inconvenience  or  affects  the  private  interests  of  a  few  in- 
di\d  duals. 

Now,  if  every  bridge  over  a  navigable  river  be  not  necessa¬ 
rily  a  nviisance,  but  may  be  erected  for  the  pubhc  benefit,  with¬ 
out  being  considered  in  law  or  in  fact  a  nuisance,  though  cer¬ 
tainly  an  inconvenience,  affecting  the  navigation  of  the  river, 
the  question  recurs,  who  is  to  judge  of  this  necessity  ?  Who 
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shall  say  ";vliat  shall  be  the  height  of  a  pier,  the  width  of  a  draw, 
and  how  it  shall  be  erected,  managed  and  controlled?  Is  this 
a  matter  of  judicial  discretion  or  legislative  enaetrnent  ?  Can 
that  be  a  nuisance  which  is  authorized  by  law  ?  Does  a  State 
lose  the  great  police  power  of  regulating  her  own  highways  and 
bridges  over  her  own  rivers,  because  the  tide  may  flow  therein, 
or  as  soon  as  thej^  become  A  highway  to  a  port  of  entry  within 
her  own  borders  ?  In  the  course  of  seventy  years’  practical 
construction  of  the  Constitution,  no  act  of  Congress  is  to  be 
found  regulating  such  erections,  oi-  assuming  to  license  a  bridge 
over  such  a  river  wholly  within  the  jurisdiction  of  a  State,  (if 
we  except  the  doubtful  precedent  of  the  Cumberland  road)  and 
during  all  this  time  States  have  assumed  and  exercised  this 
power.  If  we  now  deny  it  to  the  States,  where  do  we  find  any 
authority  in  the  Constitution  or  acts  of  Congress  for  assuming 
it  ourselves  ? 

These  are  questions  which  must  be  resolved  before  this 
Court  can  constitute  itself  arhiter  pontium^"  and  assume  the 
power  of  deciding  where  and  when  the  public  necessity  de¬ 
mands  a  bridge,  what  is  a  sufficient  draw,  or  how  much  incon¬ 
venience  to  navigation  will  constitute  a  nuisance. 

The  complainants  in  these  several  bills,  in  order  to  show 
jurisdiction  in  the  Court,  have  stated  themselves  to  be  citizens 
of  the  State  of  New  York.  Their  right  to  a  remedy  in  the 
Courts  of  the  United  States  is  not  asserted  on  account  of  the 
subject  matter  of  the  controversy,  nor  do  they  allege  any  pecu¬ 
liar  jurisdiction  as  given  to  us  by  any  act  of  Congress;  but 
rest  upon  their  personal  right  as  citizens  of  another  State  to 
sue  in  this  tribunal.  It  is  very  apparent  also,  that  the  com¬ 
plainants,  if  not  introduced  as  mere  John  Does  or  nominal  par¬ 
ties  (while  those  really  contending  are  used  as  witnesses)  are  at 
at  least  volunteers  in  the  controversy,  '‘'‘post  litem  motam^'"  who 
have  bought  the  right  to  an  expected  injury  for  the  luxury  of 
the  litigation. 

Without  stopping  to  laud  this  exhibition  of  public  spirit  by 
citizens  of  a  neighboring  State,  it  is  plain  by  their  own  showings 
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that  th^  can  demand  no  other  remedy  from  this  Court  than 
would  be  administered  by  the  tribunals  of  the  State  of  New 
Jersey  in  a  suit  between  her  own  citizens.  A  citizen  of  New 
York  who  purchases  wharves  in  Newark  or  owns  a  vessel 
navigating  to  that  port,  has  no  greater  right  than  the  citizens 
of  New  Jersey.  A  Court  of  Chancery  in  New  Jersey  would 
not  interfere  with  the  coui’se  of  public  improvements  author¬ 
ized  by  the  State,  at  the  instance  of  a  wharf  owner  on  the  sug¬ 
gestion  that  a  change  in  the  location  of  a  bridge  would  cause 
a  depreciation  in  the  value  of  his  property.  This  is  not  a  re¬ 
sult,  for  which  (if  the  Court  can  give  any  remedy  at  all,)  it 
will  interfere  by  injunction.  The  Court  has  no  power  to  ar¬ 
rest  the  course  of  public  improvements,  on  account  of  their 
effects  upon  the  value  of  property,  appreciating  it  in  one  place 
and  depreciating  it  in  another.  If  special  damage  occurs  to 
an  individual  the  law  gives  him  a  remedy.  But  he  cannot  re¬ 
cover  either  in  a  court  of  law  or  equity,  special  damage  as  for 
a  common  nuisance,  if  the  erection  complained  of  be  not  a 
nuisance.  A  bridge  authorized  by  the  State  of  New  Jersey 
cannot  be  treated  as  a  nuisance  under  the  laws  of  New  Jersev. 
That  the  police  power  of  a  State  includes  the  regulation  of 
highways  and  bridges  within  its  boundaries,  has  never  been 
questioned.  If  the  Legislature  have  declared  that  bridges 
erected  with  draws  of  certain  dimensions  will  not  impede  the 
commerce  of  the  river,  as  to  be  injurious  or  become  a  public 
nuisance,  where  can  the  Courts  of  New  Jersev  find  anv  au- 
thority  for  overruling,  reversing  or  nullifying  legislative  acts 
on  a  subject  matter  over  which  it  has  exclusive  jurisdiction  ? 
Admitting  for  sake  of  argument,  that  Congress  in  the  exercise 
of  the  commercial  power,  may  regulate  the  height  of  bridges 
on  a  public  river  in  a  State  below  a  port  of  entry,  or  may 
forbid  their  erection  altogether,  they  have  never  yet  assumed 
the  exercise  of  such  a  power,  nor  have  they  by  any  legislative 
act  conferred  this  power  on  the  courts.  The  bridges  will  not 
be  nuisances  by  the  law  of  New  Jersey.  The  United  States 
has  no  common  law  offences,  and  has  passed  no  statute  declar= 
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ing  such  an  erection  to  bo  a  nuisance.  If  so,  a  court  cannot 
interfere  by  arbitrary  decree  either  to  restrain  the  erection  of  a 
bridge  or  to  define  its  form  and  proportions.  It  is  plain  that 
these  are  subjects  of  legislative  not  judicial  discretion.  It  is  a 
power  which  has  always  heretofore  been  exercised  by  State 
Legislatures  over  rivers  wholly  within  their  jurisdiction,  and 
where  the  rights  of  citizens  of  other  States  to  navigate  the  river 
are  not  injured,  for  the  sake  of  some  special  benefit  to  the  citi¬ 
zens  of  the  State  exercising  the  power. 

But  it  has  been  contended,  on  the  authority  of  a  dictum  of 
my  own,  in  Devoe  v.  The  Penrose  Ferry  Bridge  Company, 
“  that  the  Supreme  Court  have  decided  in  the  case  of  Pennsyl¬ 
vania  V.  The  Wheeling  Bridge,  (13  IIow.  579)  that  although 
the  Courts  of  the  United  States  cannot  punish  by  indictment, 
the  erection  of  a  nuisance  on  our  public  rivers,  erected  by  au¬ 
thority  of  a  State,  yet  that  as  Courts  of  Chancery  they  may 
interfere  at  the  instance  of  an  individual  or  corporation  w'ho 
are  likely  to  suffer  some  special  injury,  and  prohibit  by  injunc¬ 
tion  the  erection  of  nuisances  to  the  navigation  of  the  great 
navigable  rivers  leading  to  the  ports  of  entry  within  a  State.” 

It  is  true  that  this  doctrine  w^as  enunciated  as  a  corollary 
from  the  Wheeling  Bridge  case,  on  a  motion  for  an  interlocu¬ 
tory  injunction  against  a  bridge  over  a  stream  wholly  within 
the  territory*  and  jurisdiction  of  Pennsylvania.  On  such  mo¬ 
tions,  I  have  always  refused  to  hear  and  definitively  decide  the 
great  points  of  a  case.  If  there  be  a  prima  flicie  or  even  doubt¬ 
ful  case  shown,  it  is  the  interest  of  loth  parties  that  the  inter¬ 
locutory  injunction  should  issue,  and  that  the  defendants  should 
not  expend  large  sums  in  erections  which  may  possihhj  be 
treated  hereafter  by  the  Court  as  nuisances.  In  the  cases  now 
before  us,  the  same  course  was  pursued  ;  but  after  the  full  argu¬ 
ment  of  this  question  on  final  hearing,  and  a  most  careful  con¬ 
sideration  of  it,  I  feel  bound  to  acknowledge  that  the  dictum  I 
have  just  quoted  from  the  report  of  the  case  of  the  Penrose 
Ferry  Bridge  Company  is  not  supported  bj’  the  decision  of 

3  Amcr.  Law  Register,  p,  83. 


the  Supreme  Court  in  the  Wheeling  Bridge  case.  It  is  true 
that  such  an  inference  might  be  drawn  from  a  hasty  or  super¬ 
ficial  examination  of  the  opinion  of  the  Court  as  delivered  in 
that  case.  But  the  point  now  to  be  considered,  was  not  in  that 
case,  and  could  not  therefore  have  been  decided.  ISTo  Judge 
in  vindicating  the  judgment  of  the  Court,  can  deliver  maxims 
of  universal  application,  in  every  sentence,  or  oracles  which 
may  be  read  in  two  ways,  one  applicable  to  the  case  before 
him,  and  the  other  not.  To  sever  the  arguments  of  a  Judge 
from  the  fleets  of  the  case  to  which  lie  refers,  will  often  lead  to 
very  erroneous  conclusions.  The  fact  that  Pittsburg  has  been 
made  a  port  of  entry  may  have  been  mentioned  as  an  additional 
or  cumulative  reason  why  Virginia  should  not  be  allowed  to 
license  a  nuisance  on  the  Ohio  below  that  city.  But  the  ques¬ 
tion  whether  the  power  to  regulate  bridges  over  navigable 
rivers  whollv  within  the  bounds  of  a  State,  could  be  exercised 
by  it  below  a  port  of  entry,  and  whether  the  establishment  of 
such  a  port  did,  ipso  far  to  ^  divest  the  State  of  such  a  power,  was 
not  in  that  case,  and  therefore  not  decided.  This  assertion  will 
be  fully  vindicated  by  a  careful  examination  of  the  record  in 
that  case. 

1st.  It  must  be  noted  as  a  circumstance  of  that  case,  that 
although  the  State  of  Pennsylvania  in  her  corporate  capacity 
was  complainant,  and  '‘^propter  digniiatum  ”  entitled  to  sue  in 
the  Supreme  Court  of  the  United  States ;  yet,  that  when  the 
bill  was  filed,  the  same  complaint  might  have  been  sustained  in 
the  Circuit  Court  of  the  United  States,  or  the  bridge  might 
have  been  prostrated  as  a  nuisance  by  indictment  in  the  proper 
State  Court  of  Virginia.  The  bill  charged  that  the  bridge  pro¬ 
posed  to  be  erected  was  in  utter  disregard  of  the  license  grant¬ 
ed  by  its  charter,  which  carefully  forbids  the  least  interference 
with  the  navigation  of  the  Ohio.  On  the  facts  charged  and 
proved,  a  Court  of  Chancer}^  of  Virginia  would  have  been 
bound  to  enjoin  the  erection  of  so  palpable  a  nuisance  to  the 
navigation.  The  case,  therefore,  presented  every  fact  necessary 

to  give  the  Court  jurisdiction — a  party  having  a  risfht  to  sue  in 
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the  Court — u  nuisance  proposed  to  Ije  erected  witliout  the  sanc¬ 
tion  eitlicr  of  A^irginia  or  the  United  States,  and  great  special 
damage  to  tlie  })laintilF. 

2j).  During  the  pendency  of  tliis  suit,  tlie  Legislature  of 
A^irginia  saw  ])roper  to  come  to  the  assistance  of  their  Cor- 
])oration,  in  the  unequal  contest,  and  at  its  suggestion  enacted 
that  tlie  bridge  proposed  to  be  built  contrary  to  the  license 
granted  to  tlie  coi'poration,  was  according  to  it,  and  not  there¬ 
fore  to  be  considered  as  a  nuisance  by  tlie  laws  of  Abrginia— 
notwithstanding  that  the  bridge  was  without  a  draw  and  for 
many  days  in  the  year  would  wholly  obstruct  the  jiassage  of 
steamboats. 


8 1).  This  Legislation  of  Virginia  being  pleaded  as  a  bar  to 
the  further  action  of  the  Court  in  the  case,  necessarily  raised 
these  questions : 

Could  Virginia  license  or  authorize  a  nuisance  on  a  public 
river,  which  rose  in  Pennsylvania,  and  passed  along  the  border 
of  Virginia,  and  which  by  compact  between  the  States  was  de¬ 
clared  to  be  “free  and  common  to  all  the  citizens  of  the  Unite<l 
States?”  If  Virginia  could  authorize  any  obstruction  at  all  to 
the  channel  navigation,  she  could  stop  it  altogether,  and  divert 
the  whole  commerce  of  that  great  river  from  the  State  of  Penn¬ 
sylvania,  and  compel  it  to  seek  its  outlet  by  the  railroads  and 
other  ]niblic  improvements  of  A^irginia.  If  she  had  the  Sove¬ 
reign  right  over  this  boundary  river  claimed  by  her,  them 
could  be  no  measure  to  her  power.  She  would  have  the  same 
right  to  stop  its  navigation  altogether,  as  to  stop  it  ten  days  in 
a  year.  If  the  plea  was  admitted,  Virginia  could  make  Wheel¬ 
ing  the  head  of  navigation  on  tlie  Oliio,  and  Kentucky  might 
do  the  same  at  Louisville,  having  the  same  right  over  the 
whole  river  which  Virginia  can  claim.  This  ])lea  therefore 
presented  not  only  a  great  questioii  of  international  law,  but 
whether  rights  secured  to  the  people  of  the  United  States,  by 
compact  made  before  the  Constitution,  wem  held  at  the  mercy 
or  caprice  of  every  or  any  of  the  States,  to  which  the  river 
was  a  boundary.  The  decision  of  the  Court  denied  this  right. 
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The  plea  being  insufficient  as  a  defence,  of  coiu’se  the  com¬ 
plainant  was  entitled  to  a  decree  prostrating  the  bridge,  which 
had  been  erected  pmclente  liie.  But  to  mitigate  the  apparent 
hardship  of  such  a  decree,  if  executed  unconditionallY,  the 
Court  in  the  exercise  of  a  merciful  discretion,  granted  a  stay 
of  execution  on  condition  that  the  bridge  should  be  raised  to 
a  certain  height,  or  have  a  draw  put  in  it  which  would  permit 
boats  to  pass  at  all  stages  of  the  navigation.  From  this  modi¬ 
fication  (ffi  the  decree  no  inference  can  be  drawn,  that  the 
Courts  of  the  United  States  claim  authority  to  resrulate  bridges 
below  })orts  of  entry,  and  treat  all  State  Legislation  in  such 
cases  as  iiiiconstitutionaJ  and  void. 

It  is  abundantly  evident  from  this  statement,  that  the  Su- 

ju'eme  Court,  in  denying  the  right  of  Virginia  to  exercise  this 

absolute  control,  over  the  Ohio  river,  and  in  deciding  that  as  a 

riparian  proprietor  she  was  not  entitled,  either  by  the  compact, 

or  by  constitutional  law,  to  obstruct  the  commerce  of  a  supra- 

riparian  State,  had  before  them  questions  not  involved  in  these 

eavses,  and  which  cannot  affect  their  decision.  The  Passaic 

river,  though  navigable  for  a  few  miles  within  the  State  of 

New  Jei-sey,  and  therefore  a  public  river,  Ijelongs  wholly  to 

that  State ;  it  is  no  highway  to  other  States,  no  commerce  passes 

thereon  from  States  below  the  bridge  to  States  above.  Being 

the  proj^erty  of  the  State,  and  no  other  State  haffing  any  title 

to  interfere  with  her  absolute  dominion,  she  alone  can  regmlate 

the  harbors,  wharves,  ferries,  or  bridges,  in  or  over  it.  Congress 

has  the  exclusive  power  to  regulate  commerce,  but  that  has 

never  been  cimstrued  to  include  the  means  bv  which  commerce 

%/ 

is  carried  on  within  a  State.  Canals,  turnpikes,  bridges,  and 
railroads  are  as  necessary  to  the  commerce  between  and  through 
the  several  States,  as  rivers.  Yet  Congress  has  never  pretend¬ 
ed  to  regulate  them.  'When  a  city  is  made  a  port  of  entry, 
Congress  does  not  thereby  assume  .to  regulate  its  harbor,  or 
detract  from  the  sovereign  rights  before  exercised  by  each 
State  over  her  own  public  rivers.  Congress  may  estabhsh  post 
offices  and  post  roads ;  but  this  does  not  affect  or  control  the 


absolute  power  of  the  State  over  highways  and  bridges.  If  a 
State  docs  not  desire  the  accommodation  of  mails  at  certain 
]:)laccs,  and  will  ncjt  make  roads  and  bridges,  on  which  to  trans¬ 
port  them,  Congress  cannot  compel  it  to  do  so,  or  require  it  to 
receive  favors  by  comj)ulsion.  Constituting  a  town  or  city  a 
port  of  entry,  is  an  act  lor  the  convenience  and  benefit  of  such 
])lacc,  and  its  commerce ;  but  for  the  sake  of  this  benefit  the 
constitution  does  not  require  the  State  to  surrender  her  con¬ 
trol  over  the  harbor,  or  the  highways  leading  to  it,  either  by 
land  or  water,  provided  all  citizens  of  the  United  States  enjoy 
the  same  privileges  which  are  enjoyed  by  her  own. 

AVhether  a  bridge  over  the  Passaic  will  injuriously  affect  the 
harbor  of  Newark,  is  a  question  which  the  people  of  New  Jer¬ 
sey  can  best  determine,  and  have  a  right  to  determine  for  them¬ 
selves.  If  the  bridges  be  an  inconvenience  to  sloops  and 
schooners  navigating  their  port,  it  is  no  more  so  to  others  than 
to  them.  I  see  no  reason  why  the  State  of  New  Jersey,  in  the 
exercise  of  her  absolute  sovereignty  over  the  river,  may  not 
stop  it  up  altogether,  and  establish  the  harbor  and  wharves  of 
Newark  at  the  mouth  of  the  river.  It  would  affect  the  rights 
of  no  other  State.  It  would  still  be  a  port  of  entry,  if  Con¬ 
gress  chose  to  continue  it  so.  Such  action  would  not  be  in 
conflict  with  any  power  vested  in  Congress.  A  State  may,  in 
the  exercise  of  its  reserved  powers,  incidentally  affect  subjects 
entrusted  to  Congress  without  any  necessary  collision.  All 
railroads,  canals,  harbors  or  bridges  necessarily  affect  the  com¬ 
merce  not  only  within  a  State,  but  between  the  States.  Con¬ 
gress,  by  conferring  the  privilege  of  a  port  of  entry  upon  a 
town  or  city,  does  not  come  in  conflict  with  the  police  power 
of  a  State  exercised  in  bridging  her  own  rivers  below  such 
port.  If  the  power  to  make  a  town  a  ])ort  of  entry  includes 
tlie  right  to  regulate  the  means  by  which  its  commerce  is  car¬ 
ried  on,  why  docs  it  not  extend  to  its  turnpikes,  railroads  and 
canals,  to  land,  as  well  as  water  ?  Assuming  the  right  (which 
I  neither  affirm  or  deny)  of  Congress  to  regulate  bridges  over 
navigable  rivers  below  ports  of  entry,  yet  not  having  done  so, 
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the  Courts  cannot  assume  to  themselves  such  a  power.  There 
is  no  act  of  Congress  or  rule  of  law  which  Courts  could  apply 
to  such  a  case.  It  is  possible  that  Courts  might  exercise  this 
discretionary  power  as  judiciously  as  a  legislative  body,  yet 
the  praise  of  being  “  a  good  Judge  ”  could  hardly  be  given  to 
one  who  would  endeavor  to  “enlarge  his  jurisdiction”  by  the 
assumption,  or  rather  usurpation,  or  such  an  undefined  and 
discretionary  power. 

The  police  power  to  make  bridges  over  its  public  rivers  is 
as  absolutely  and  exclusively  vested  in  a  State  as  the  commer¬ 
cial  power  is  in  Congress ;  and  no  question  can  arise  as  to  which 
is  bound  to  give  way,  when  exercised  over  the  same  subject 
matter,  till  a  case  of  actual  collision  occurs.  This  is  all  that 
was  decided  in  the  case  of  AVilson  vs.  The  Blackbird  Creek, 
&c..  (2  Peters,  257.)  That  case  has  been  the  subject  of  much 
comment,  and  some  misconstruction.  It  was  never  intended 
as  a  retraction  or  modification  of  anything  decided  by  Gibbons 
vs.  Ogden,  as  to  the  exclusive  power  of  Congress  to  regulate 
commerce.  Kor  does  the  Wheeling  Bridge  case  at  all  conflict 
with  either.  The  case  of  Wilson  vs.  The  Blackbird  Creek, 
&c.,  governs  this — while  it  has  nothing  in  common  with  that  of 
the  Wheeling  bridge. 

The  view  taken  by  the  Court  of  this  point  dispenses  with 
the  necessity  of  an  expression  of  opinion  on  the  questions  on 
which  so  much  testimony  has  been  accumulated  :  what  is  the 
proper  width  of  draws  on  bridges  over  the  Passaic  ?  How  far 
the  public  necessity  requires  them  ?  What  is  the  comparative 
value  of  the  commerce  passing  over  or  under  them  ?  What 
the  amount  of  inconvenience  such  draws  may  be  to  the  navi¬ 
gation,  and  whether  it  is  for  the  public  interest  that  this  should 
be  encountered  rather  than  the  gTeater  one  consequent  on  the 
want  of  such  bridges  ?  and,  finally,  the  comparative  merits  of 
curved  and  straight  lines  in  the  construction  of  railroads. 
These  questions  have  all  been  ruled  by  the  Legislature  of  New 
Jersey,  having  (as  we  believe)  the  sole  jurisdiction  in  the  mat¬ 
ter.  They  have  used  their  discretion  in  a  matter  properly  sub- 


14 


mitted  to  it,  and  this  Court  has  neither  the  power  to  decide, 
nor  the  disposition  to  say,  that  it  has  been  injudiciously  exer¬ 
cised. 


11.  ^ri  1C  second  great  question  in  this  case  is  not  aficcted 
the  conditions  of  the  first.  The  Court  has  undoubted  juris¬ 
diction  to  administer  the  relief  here  sought,  if  the  complainants 
have  shown  themselves  entitled  to  it. 

It  is  charged  that  the  corporation,  called  the  “  Proprietors  of 
the  Bridges  over  the  rivers  Passaic  and  Haekensack,”  have  a 
right  to  bridge  these  rivers  exclusive  of  all  other  persons 
whatsoever,  in  such  manner  as  that  no  other  bridge  can  be 
erected  within  said  limits,  until  the  expiration  of  99  years  from 
the  date  of  said  original  act  (1790),  without  the  consent  of  said 
Proprietors.”  It  is  contended,  also,  that  a  majority  of  the 
stockholders  cannot  by  law  surrender  or  release  this  exclusive 
privilege  or  franchise,  and  that  any  law  assuming  to  take  away 
or  authorizing  any  invasion  of  such  franchise,  impairs  the  ob¬ 
ligation  of  the  original  and  fundamental  contract  with  and  be¬ 
tween  the  stockholders,  and  is  therefore  unconstitutional  and 
void;  and  as  a  consequence,  this  Court  having  jurisdiction  of 
the  jiarties,  is  bound  to  protect  their  franchise  from  invasion, 
on  the  complaint  of  any  individual  stockholder. 

In  order  to  a  clear  understanding  of  this  point,  it  will  be 
necessary  to  give  a  brief,  but  nevertheless,  a  somewhat  tedious 
history  of  the  legislative  and  other  transactions  connected  with 
it. 

Previous  to  the  year  1790  the  Passaic  and  Hackensack  rivers 
had  been  crossed  bv  means  of  ferries  oiilv.  In  that  year  the 
Legislature  of  New  Jersey  passed  an  act  “  for  building  bridges 
over  tlic  Passaic,  Hackensack,”  &;c.  As  this  act  is  somcwliat 
anomalous  in  its  provisions,  and  subject  to  misconstruction,  it 
will  1)0  necessary  to  notice  some  of  its  })rovisions.  The  tirst 
section  nominates  certain  commissioners,  “  who  arc  authorized 
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to  put  in  execution  the  several  services  intended  by  this  act.” 
They  are  required  to  view  the  ground  from  Newark  to  Powles 
Hook,  and  fix  upon  the  most  suitable  and  convenient  site  for 
a  bridge,  and  are  authorized  to  erect  or  cause  to  be  erected,  a 
l)ridge  over  each  of  these  rivers.  The  bridges  must  each  have 
a  draw  of  twenty-four  feet,  lamps,  &c.  After  having  agreed 
iq)on  the  sites  of  the  bridges,  tliey  are  required  to  lay  out  the 
roads  to  them.  If  the  bridge  be  fixed  at  the  ferry,  the  commis¬ 
sioners  were  to  pay  for  the  ferry  rights ;  they  were  authorized 
also,  at  their  discretioii,  to  contract  and  agree  with  any  person 
or  })ersons  who  would  undertake  to  build  such  bridges  for  tlie 
tolls  allowed  by  the  act;  and  for  so  many  years,  and  upon  such 
conditions,  as,  in  the  discretion  of  the  commissioners,  should 
seem  cx])edient.  This  agreement  must  be  reduced  to  writing 
signed  and  sealed  by  the  parties  thereto,  and  recorded,  “and  to 
be  binding  on  the  ])arties  contracting,  as  well  as  the  State  of 
New  Jersey,  and  as  ertectual  as  if  the  same  and  everv  ]3art, 
covenant  and  condition  thereof,  had  been  [)articn]ar]y  and  ex- 
j)ressly  set  Ibrth  and  enacted  in  this  law.” 

The  15th  section  enacts — “  That  it  shall  not  be  lawful  for 
any  person  whatsoever,  to  erect  or  cause  to  be  ei'ected  any  oth¬ 
er  bridge,  or  bridges,  over  or  across  the  said  river  Passaic,  be¬ 
tween  its  mouth  and  second  river,  &c.” 

In  February  1798,  these  commissioners  entered  into  a  con¬ 
tract,  by  indenture  with  some  thirty-seven  gentlemen,  reciting 
their  powers  under  the  above  act.  By  this  deed  they  “  de¬ 
mised,  granted,  and  to  farm  let  ”  the  said  bridges,  to  be  erected, 

‘  as  hereinafter  declared,  over  said  rivers,  together  with  all  tolls, 
a|)pertaining  thereto.”  “  To  have  and  to  hold  the  said  bridges, 
with  their  respective  tolls  and  profits,  hereinbefore  mentioned, 
&c..”  for  a  term  of  ninety-seven  j^ears.  In  1794,  the  stockhold¬ 
ers  in  this  company  are  constituted  a  body  politic  and  corpor¬ 
ate,  by  the  name  of  tlie  “Proprietors  of  the  bridges  over  the 
rivers  Passaic  and  Hackensack.” 

In  1832  “  The  act  to  incorporate  the  New  Jersey  Eailroad 
Compan}'  ”  was  passed. 
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As  the  proprietors  of  the  bridges  had  claimed  the  sole  right 
to  build  bridges  over  the  Passaic  and  Hackensack  on  the  pro- 
])Oscd  route  of  the  railroad,  the  Legislature,  with  a  laudable 
regard  for  private  rights,  authorized  the  Kailroad  Company  to 
purchase  turnpike  roads  and  bridges  on  the  route,  or  any  and 
all  the  shares  of  tlie  capital  stock  of  such  roads  and  bridges. 
The  stockholders  were  to  be  j^aid  the  value  of  their  stock,  or 
have  railroad  stock  to  tlie  same  amount.  The  act  did  not 
make  it  compulsory  on  the  stockholders  to  accept  the  value  of 
their  stock  in  money,  or  railroad  stock,  but  left  it  to  the  two 
corporations  to  arrange  the  matter  among  themselves.  No 
dilhculty  appears  to  have  been  apprehended,  as  the  railroad 
was  authorized  to  purchase  the  stock,  and  thereby  control  the 
other  corporation.  The  act,  while  it  contemplated  that  the 
railroad  corporation  should  have  the  control  of  both  tlie  turn¬ 
pikes  and  bridges,  did  not  permit  the  smaller  corporations  to 
be  absorbed  or  annihilated  by  the  greater,  but  ordained  that 
the  roads  and  bridges  should  be  preserved  and  governed  by 
the  provisions  of  their  respective  charters. 

Accordingly,  in  November  1832,  the  railroad  corporation  en¬ 
tered  into  an  agreement  with  the  “  Proprietors  of  the  Bridges,” 
reciting  the  authority  conferred  on  the  railroad,  and  that  the 
parties  had  agreed  ujDon  the  terms  of  sale  of  the  stock  of  the 
Bridge  Company ;  and  stipulating  that  the  Kailroad  Co.  pay 
to  the  stockholders  of  the  Bridge  Company  $150  for  every 
share  of  their  stock.  It  provided  that  the  stockholders  elect¬ 
ing  to  receive  payment  for  their  stock  according  to  this  agree¬ 
ment,  should  show  their  assent  before  the  first  of  January  fol¬ 
lowing,  and  might  elect  to  receive  money  or  railroad  stock  to 
the  same  amount,  reserving  their  “  franchise  privileges  ”  as  be¬ 
fore  held,  and  reserving  also  “  all  grants  or  privileges  thereto¬ 
fore  made  by  way  of  commutation.” 

The  reservations  were  made  to  meet  tlie  exigency  of  the 
proviso  to  the  10th  section  of  the  act  of  incorporation  of  the 
Kailroad  Comjiany — “  That  nothing  herein  contained  shall  be 
so  construed  as  to  impair  any  reversionary  interest  or  vested 


riglits  wliicli  the  State  or  any  incorporated  comjDany  or  indi¬ 
vidual  may  possess  in  virtue  of  an  act  for  building  bridges,  &c., 
passed  in  1790,”  &c. 

By  this  agreement  the  railroad  is  permitted  either  to  use  the 
old  bridge  or  erect  another  along  side,  but  so  as  not  to  obstruct, 
hinder  or  interrupt  the  travel  over  the  old  bridge. 

In  pursuance  of  their  act  of  incorporation  and  of  their 
aofreement,  the  Kailroad  bouo'ht  some  930  of  the  1,000  shares 
into  which  the  stock  of  the  “  Proprietors  of  the  Bridges,  &c.” 
was  divided,  at  the  price  of  $150  for  each  share  of  $100.  They 
erected  a  railroad  bridge  at  the  end  of  Centre  street,  which  has 
been  used  for  upwards  of  twenty  years.  As  a  new  bridge  is 
now  found  necessary,  and  as  the  position  of  the  old  one  re¬ 
quires  sharp  curves  of  the  railroad  througli  the  streets  of  the 
cit}^,  which  are  not  only  inconvenient  but  dangerous,  a  supple¬ 
ment  to  the  act  incorporating  the  railroad  was  passed  on  the 
3d  of  April,  1855,  authorizing  the  construction  of  the  bridge 
at  Commercial  Dock,  and  the  removal  of  the  old  one  at  Centre 
street,  and  of  the  railroad  track  connected  therewith.  It  re¬ 
quires  the  new  bridge  to  have  two  draws,  each  at  least  65  feet 
wide,  on  which  a  light  must  be  kept  at  night,  and  a  careful 
person  to  open  the  draws  for  free  passage  of  vessels,  with  the 
same  provision  as  to  reversionaiy  interests  as  is  found  in  the 
10th  section  of  the  original  act.  It  requires  also  the  consent 
of  the  “  Proprietors  of  Bridges,  &;c.”  in  writing,  under  the  cor¬ 
porate  seal,  and  that  the  giving  of  such  consent  shall  not,  ex¬ 
cept  as  to  the  said  bridge  so  consented  to,  be  construed,  held, 
or  deemed  in  any  manner  to  strengthen  or  impair  any  rights 
or  privileges  which  the  said  “  Proprietors  may  possess.” 

It  is  not  worth  while,  for  the  purposes  of  this  case,  to  inquire 
whether  the  “  Proprietors  of  the  bridges,”  &c.,  can  claim  any 
franchise  of  gveater  extent  than  that  contained  and  accurately 
defined  in  their  written  agreement  with  the  Commissioners.  It 
clearly  does  not  confer  on  them  a  right  to  build  anj^  other 
bridges  than  the  two  described  and  specified,  or  take  tolls 
.  They  cannot  be  said  therefore  to  have  a  Monopoly 
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foV  Ijuikllng  of  bridges  wltliln  the  boundaries  specified  In  tlic 
act.  d’he  Instriinieiit  called  a  lease  of  aLrreenieiit  defines  the 
rights  and  the  extent  of  the  franchise  granted  to  the  Coinjiany  ; 
and  It  may  well  be  doubted  whether  the  provisions  of  the  15th 
section,  which  ai’c  wholly  omitted  from  their  charter,  (tan  be 
invoked  as  any  jiortion  of  their  franchisee  Nevertheless,  as 
the  Legislature  of  New  Jersey  seem  to  have  treated  this  section 
as  in  the  nature  of  a  covenant  ])y  the  State  not  to  jiermit  other 
bridges  to  be  erected  which  might  injure  the  value  of  the  fran¬ 
chise  conferred  on  the  “  Proprietors’’  liy  the  Commissioners 
without  the  consent  of  the  (Joi’poration,  we  shall  treat  it  as 
such — at  best  it  Is  no  more. 

If  the  Jh'oprietors  had  the  sole  right  to  liuild  bi-i<lg(‘s  and 
take  tolls,  their  whole  fi-anchise  might  have  been  condemned 
])}'  tlie  Ijegislature  under  their  riglit  of  eminent  domain.  A 
title  to  a  franchise  is  of  no  higher  quality  than  a  title  to  land. 
Such  indiscreet  contracts  by  a  legislature  cannot  ])ai’al3’ze  the 
arm  of  govei'innent  and  stop  the  progress  of  improvement  for 
a  century,  ddie  Legislature,  without  attem]Dting  to  define  their 
rights  or  compelling  them  to  renounce  them  for  a  ])ro})er  con¬ 
sideration,  have  merely  suggested  a  very  easy  mode  of  getting 
over  the  dillicnlty.  d’he  railroad  is  authorized  to  ])urchase  out 
the  whole  stock  and  franchise  of  the  Bridge  Co.,  by  j)aying  the 
full  value  thereof,  ddiose  Stockholders  who  did  not  choose  t(j 
acce],)t  snch  terms,  knew  well  the  purpose  and  object  of  this 
transaction  was  to  give  to  the  railroad  corpoi'ation  the  contiol 
of  this  claim  to  a  monopoly,  whatever  might  be  its  validity  or 
extent,  without  a  destruction  of  the  other  corporate  ju-ivileges 
and  faculties. 

An  accpiiescence  for  more  than  twenty  years  in  the  exercise 
of  this  right  by  the  railroad  will  hardly  leave  loom  to  question 
it  now,  even  if  a  majority  of  the  Stockholders  should  be  dis- 
])osed  to  do  so.  But  the  parties  now  obj(K‘ting,  do  not  seem 
absolutely  to  deny  the  right  of  the  railroad  company  to  have 
a  bridge  over  the  l^assaic  somewhere,  provided  it  be  built  so  as 
to  suit  the  private  interest  of  certain  wharf  ownem.  Their 
franchise  to  receive  tolls  and  pass  free  on  their  own  bridge  w’ 
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not  be  impaired  by  tbe  change.  Nor  is  there  any  evidence 
that  the  value  of  the  bridge  stock  will  be  in  any  manner  af¬ 
fected  thereby.  When  the  Legislature  have  decided  that  the 
public  interests  require  the  change  of  location  of  the  track  of 
a  railroad,  or  a  bridge  connected  with  it,  a  Court  cannot  be 
called  on  to  enjoin  such  a  change,  because  it  will  cause  a  de- 
[)reciation  of  property  adjoining  it,  nor  can  members  of  the 
bridge  corporation  in  this  case  call  for  the  intervention  of  the 
Court  to  protect  them  against  the  acts  of  the  majority  of  the 
corporators,  unless  for  some  abuse  of  power  to  the  injury  of 
the  corporate  privileges  or  property  of  the  minority.  It  is  no 
})art  of  the  corpoi'ate  francliise  of  the  Proprietors,  &e.,  that  any 
ol  its  stockholders  who  may  chance  to  be  wharf  owners,  shall 
wield  their  corporate  privileges  to  enliance  the  value  of  their 
wharves. 

'^riiis  cliange  of  the  position  of  tlie  railroad  bjidge  is  author¬ 
ized  by  law.  It  has  the  consent  of  the  “  Pro})rietors,”  given 
in  the  manner  pointed  out  by  law,  under  the  seal  of  the  cor- 
])oration.  In  giving  this  assent  the  corporation  was  acting 
within  the  scojie  of  its  powers,  and  in  a  case  where  the  will  of 
the  majority  must  necessarily  govern,  when  lawfully  expressed. 
This  is  not  a  case  where  a  majority  of  the  Stockholders  are 
employing  the  (common  fund  f()r  the  accomplishment  of  a  pur¬ 
pose  not  within  the  scope  of  the  institution.  The  majority 
must  decide  what  is  proper  compensation  for  any  real  or  sup¬ 
posed  injury  to  their  franchise  of  toll,  which  may  result  from 
the  change  of  position  of  this  railroad  bridge. 

If  it  be  part  of  their  franchise  to  license  other  bridges,  such 
a  franchise  can  only  be  exercised  by  the  Corporation  under 
their  common  seal  and  at  the  will  of  a  majority.  But  it  is  plain 
that  another  bridge  erected  without  Legislative  authority  might 
have  been  treated  as  a  nuisance,  for  whatever  may  have  been 
considered  the  nature  of  the  supposed  monopoly,  neither  the 
law,  nor  their  own  lease,  authorized  them  to  build  another 
1) ridge,  or  to  give  a  valid  license  to  others.  The  Legislature 
^i  ''’ait  that  they  are  bound  by  contract  not  to  authorize  another 
■o;  but  on  the  principle  of  ^^volmti  non  fit  injuria'^ 
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have  directed  the  railroad  to  obtain  the  consent  oftlie  Corpora 
tion  witli  wliich  this  contract  was  made  ;  whether  tliis  covenant 
was  made  with  them  originally  as  pailncrs  or  corporators,  can 
make  no  diirercnce  in  the  case.  In  neither  case  can  a  single 
individual  by  bis  negative  vote  control  the  majority  of  the 
body,  or  compel  it  to  give  or  refuse  its  consent  as  may  suit  the 
interest  of  an  individual  or  a  minority. 

This  sup])osed  franchise  of  forbidding  tlie  Legislature  from 
licensing  a  bridge  over  these  rivers  seems  to  have  been  a  })uz- 
zle  for  the  learned  lawyers  of  tlie  State  for  half  a  century  j)ast ; 
and,  as  it  is  claimed  by  a  large  number  of  highly  respectable, 
influential  and  wealthy  men,  it  has  been  treated  with  great 
reverence  by  the  Legislature,  and  the  more  so,  as  the  lawyers 
could  not  agree  in  defining  what  it  was.  Some  have  fancied 
it  an  incorporeal  hereditament  in  each  stockholder,  which 
cannot  be  affected  by  the  act  of  another,  having  the  cpiality  of 
a  polypus ;  and  though  divided  into  one  thousand  parts  or 
pieces,  each  one  became  a  unit,  or  distinct  whole  ;  others  have 
treated  it  as  a  right  of  common,  in  which  “  quilibet  totiiin  liahet 
(it  nihil  hahet^’'’’  an  indivisible  unit  of  which,  if  a  man  has  not 
the  whole,  he  has  nothing — and  consequently  a  majority  cannot 
dispose  of  it.  But  we  do  not  think  it  necessary  to  search 
the  lumber  garret  of  obsolete  law,  in  order  to  give  a  show  of 
profound  legal  learning  to  an  absurd  conclusion.  The  provisos 
in  the  different  acts  of  the  Legislature,  which  have  been  in¬ 
voked  as  conferring  their  power  of  obstruction  on  each  one  of 
one  thousand  partners  or  stockholders,  make  no  new  grant  of 
power  or  franchise,  and  clearly  refer  to  other  valuable  privi¬ 
leges,  without  being  open  to  such  misconstruction. 

Having,  then,  such  evidence  of  the  consent  of  the  corpora¬ 
tion  as  is  re(piired  by  law,  we  cannot  say  it  is  insufiicient.  The 
allegations  in  the  bill,  of  irregularity  or  fraud  in  the  election 
of  the  officers  of  the  corporation,  and  obtaining  the  act  giving 
such  consent,  even  if  sufficiently  pleaded,  have  not  been  proved, 
and  ref[uire  no  further  notice. 

T  am  of  ()])inion,  therefore,  on  this  point  of  the  case,  that  the 
complainants  have  shown  no  legal  right  as  stockholders  of  the 
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corporation  of  “  Proprietors,”  &c.,  to  interfere  and  overrule  the 
act  of  the  corporation. 

Nor  have  they  alleged  or  shown  such  an  improper  use  of  the 
common  proi)erty  of  the  corporation,  or  such  deviation  from 
its  original  purpose,  or  abuse  of  the  trusts  confided  to  it,  as 
will  entitle  them  to  the  interference  of  a  Court  of  Equitv. 


JIl.  '^riic  third  and  liust  question  for  consideration,  is,  Vvdicth- 
er  the  Pailroad  Company  has,  by  any  valid  contract,  covenant¬ 
ed  or  agreed  with  the  complainants,  or  those  under  whom  they 
claim  as  assignees,  that  the  railroad  bridge  over  the  Passaic 
shall  be  forever  fixed  at  Centre  st.,  so  that  the  Company  can¬ 
not,  even  with  consent  of  the  Legislature,  and  for  thcii’  own 
and  the  public  benefit,  change  the  location  of  the  bridge,  short¬ 
en  their  road,  and  avoid  difficult  and  dangerous  curves. 

.Vs  we  have  already  seen,  the  question  of  the  expediency  or 
necessity  for  this  change  of  route  on  the  road,  is  one  not  sub¬ 
mitted  to  the  judgment  or  discretion  of  the  Court.  If  the 
Legislature  has  authorized  it,  the  railroad  have  a  right  to  pro¬ 
ceed,  nnlcj^s  bound  by  contract  to  maintain  their  bridge  where 
it  at  present  stands. 

dMie  answer  denies  the  existence  of  any  such  contract. 

.'Vssuming  that  a  contract  which  is  to  have  the  effect  of  for¬ 
ever  restraining  the  improvement  of  this  road  at  this  point  can 
be  proved  by  parol,  those  who  aver  it,  must  be  held  to  clear, 
consistent,  and  undoubted  evidence,  as  to  the  parties,  the  con* 
sideration  and  the  precise  terms  of  such  contract.  Have  we 
such  proof? 

Without  wishing  to  make  any  remarks  which  may  appear 
offensive  to  any  of  the  highly  respectable  witnesses  who  have 
given  such  contradictory  accounts  of  the  transaction,  it  is  too 
plain  to  be  overlooked,  that  much  of  this  conflict  arises  from 
the  examination  of  pemons  as  witnesses  who  are  the  real  j^ar- 
ties  in  interest.  The  transfer  made  jjost  litem  motam  in  order 
to  constitute  the  complainant  a  party  to  the  suit,  is  a  veil  too 
transparent  to  conceal  the  real  parties  to  the  litigation. 
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But  waiving  this  objection  to  the  testimony  of  certain  wit¬ 
nesses,  as  also  any  invidious  com})arison  of  the  credibility  of 
very  res])ectable  men,  I  must  say  that  there  is  not  such  clear 
evidence  of  a  contract,  its  consideration,  its  parties  or  its  terms, 
as  would  justily  a  Court  in  decreeing  its  specific  execution. 

It  appears  that  originally  the  Railroad  Company  had  j)ur- 
chased  the  Commercial  Dock  j)roj)erty,  with  the  view  of  erect¬ 
ing  their  bridge  there.  As  the  town  of  Newark  vvius  then  built, 
the  railroad  would  ])ass  along  its  lower  boundary.  At  this 
time  railroads  were  an  untried  experiment.  It  w<us  a  popvdar 
notion  that  it  would  be  of  gi’eat  advantage  to  a  town  or  city  to 
have  a  raih’oad  })ass  through  its  most  frecpicntcd  streets — that 
it  would  advance  the  value  of  ])roperty  on  the  streets  through 
whicli  it  passed,  and  increase  their  commerce;  and  that  curves 
in  a  railroad  were  preferable  to  straight  lines,  being  much  mor^, 
graceful  and  no  less  useful. 

From  the  prevalence  of  these  notions,  the  popular  feeling 
became  much  excited  ;  and  the  more  so,  that  certain  individuals 
of  wealth  and  influence,  who  owned  wharves  on  the  river,  had 
shrewdly  discovered  that  it  would  add  considerably  to  the  value 
of  their  property,  if  the  railroad,  instead  of  crossing  below  it, 
could  be  bent  round  beliind  it,  and  crossing  above  create  an 
obstruction  to  the  navigation  of  the  river  above  their  wharves. 
Public  meetings  were  held,  exhorting,  entreating,  and  atl vising 
the  Railroad  Directors.  Suits  were  l)rought  by  lot-holdei’s  in 
the  name  of  the  Attorney  (Tcneral,  threatening  them  with  in¬ 
junctions.  Sojne  wanted  one  thing,  some  another,  and  the  re¬ 
sult  is  perhaps  best  described  in  the  gra})hic  language  of  one 
(jf  the  witnesses : 

“  I  can  only  say,  that  accordiny  to  my  recollection  noic,  there  was  much 
confusion  and  conflict  of  wishes  among  all  the  jmrties,  and  J  don't  know 
how  many  parties  1  could  count  up.  I  know  there  was  sharp  speeches 
and  feelings  exhibited,  as  much  so  as  upon  any  thing  I  ever  saw  in 
this  town,  and  to  my  view  at  the  present  moment,  they  were  like  tiro 
dogs  that  had  been  quarrelling,  until  they  had  got  tired  and  left  of,  and 
there  was  a  sort  of  common  consent  to  abandon  the  condict,  and  not  to 
keep  the  progress  of  the  work  from  going  on,  by  a  general  assent  of  making 
the  brid'^e  ichereit  is  now.  The  location  of  the  bridge  was  the  result,  but 


that  there  was  any  eontract  or  agreement  that  teas  to  le  final  ancl  concluswe 
and  not  to  he  revoked^  I  know  no  such  arrangement  as  that  There  was  a 
cessation  ofi  the  conflict  and  the  work  went  onT 

Tlie  Directors,  desirous  of  conciliating  tlie  people  of  New¬ 
ark,  and  expediting  tlie  completion  of  their  road,  yielded  to 
the  pressure,  and  passed  the  following  resolution,  which  had 
the  effect  of  allaying  the  excitement.  It  is  dated  on  the  24tlL 
of  September,  1834,  and  ^s  as  follows : 

'‘‘‘Whereas^  considerable  diversity  of  opinion  has  prevailed  among  the 
citizens  of  Newark  relative  to  the  location  of  the  Railroad  bridge  across  the 
Passaic  river,  and  the  location  mentioned  in  the  annexed  resolution  having 
been  agreed  upon  as  a  mutual  accommodation  of  conflicting  interests,  and 
with  a  view  to  the  settlement  of  all  matters  of  controversy;  now,  therefore, 
be  it 

“  Itesolved^  unanimously,  tliat  the  Railroad  bridge  be  located  across  the 
Passaic  river  at  the  north  end  of  the  dock  owned  by  Moses  Dodd,  with  a 
draw  of  forty-five  feet  in  width,  provided  that  the  right  of  way  from  the 
western  termination  of  said  bridge,  to  the  entrance  of  the  avenue  on  Market 
street  can  be  obtained  on  reasonable  terms,  and  provided  also  that  the 
owners  of  property  on  the  above-mentioned  part  of  the  route  of  the  Rail¬ 
road  shall  agree  that  the  Company  may  use  any  moving  power  thereon 
which  they  shall  deem  proper. 

And  oil  tlie  2t)tli  of  Decemlier  tlie  following  resolution  was 
jiassed  : 

“  Whereas^  it  is  desirable  that  the  bridge  across  the  Passaic  river  be 
definitively  located,  and  whereas  further  delay  in  order  that  all  diflieulties 
may  be  remove,d  is  not  deemed  expedient,  therefore — 

licsolved^  That  the  bridge  across  the  Passaic  River  be,  and  the  same  is, 
hereby  definitely  located,  immediately  north  of  the  dock  lately  owned  by 
Moses  Dodd.” 

'^Pliese  resolutions  of  tlie  Board,  for  the  })urpose  of  proposing 
an  accommodation  of  conflicting  interests  and  putting  an  end 
to  controversy,  seem  to  have  brought  the  dispute  to  a  close, 
and  received  general  acquiescence.  But  these  documents  ex¬ 
hibit  no  contract,  binding  the  corporation  never  to  change  the 
location  of  the  road  and  bridge  under  any  change  of  circum¬ 
stances.  They  accordingly  retained  the  Commercial  Dock 
property,  which  was  originally  purchased  for  the  puiqjose  of  a 
bridge.  This  proposition  and  resolution  of  the  Board  was  for 

the  sake  of  peace.  Those  without  had  conflicting  interests _ 

they  were  bound  to  no  conditions  ;  they  gave  no  consideration, 
exce])t  ^^cexisiinj  to  quarrel  when  they  got  tired fi  Even  the  par- 
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tics  ^v]lO  liad  ])rouglit  suits  to  friglitcn  the  I)ircctors  were  not 
1)01111(1  to  withdriiw  tliciii.  d’lic  Directors  exercised  their  own 
discretion  under  tlie  cireunistiiiices.  But  time,  wliich  cliangcs 
all  things,  lias  produced  a  great  change  in  the  eircu instances. 
Newark  has  become  a  great  city.  Locomotives  moving  at  a 
velocity  of  foiiy  miles  an  hour,  which  were  then  considered 
but  the  dream  (jf  the  jirqjector,  arc  now  established  facts. 
Curves  have  given  way  to  straight  lines,  and  the  notion  tliat 
railroad  cars,  darting  through  the  most  frequented  streets  of  a 
city,  arc  either  a  convenience  or  a  benefit,  lias  become  obsolete, 
'^riie  conllicting  interests  which  inexperience  and  ignorance  had 
originally  produced,  need  no  longer  to  be  iiropiiiated  for  the 
sake  of  peace.  The  ])Cople  of  Newark  no  longer  object  to 
having  the  bridge  located  where  it  was  originally  intended  to 
place  it,  and  the  people  of  New  Jersey,  by  their  Legislature, 
have  determined  that  it  would  be  beneficial  to  the  public  to 
have  the  old  bridge,  with  its  narrow  and  troublesome  draws, 
taken  away,  a  new  one  erected  below  with  larger  and  better 
draws,  and  that  the  railroad  should  pass  through  the  city  by 
the  shortest  route — by  a  straight  line,  and  not  with  short 
curves. 

The  comjilai Hants  have  shown  no  contract  made  by  them* 
selves  with  the  liailroad  Company,  nor  have  they  shown  any 
covenant  running  with  the  land  on  which  they  as  assignees  are 
entitled  to  a  remedy  at  law,  or  relief  in  equity. 

Having  thus  disposed  of  the  three  great  points  so  a1)ly  dis¬ 
cussed  by  the  learned  counsel,  the  minor  issues  of'  fiict  or  law 
have  become  immaterial,  and  need  no  further  notice. 

Let  a  decree  be  entered  in  each  of  these  cases  dismissing  the 
bill,  with  costs. 

Per  Curiam^ 

B.  C.  GBTEB,  Circuit  Judge. 


